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EDITORIAL NOTES. 
THE AMENDMENT to rule 77 of the state Supreme court, adopted 
November 8, 1897, and which was first put into effect at the Feb- 
ruary term, seems to work well. It was printed in our January number, 
page 27. When the entire practicing bar of the state went to Trenton 
at the commencement of term, and made up a pieasant little family 
party throughout the few days during which term lasted, the ‘‘calls of 
the bar” were unobjectionable. It was a procedure popular in England 
when barristers lived in chambers within a short walk of Westminster; 


a natural product of such distinguished, but alas! departed dignities as 
king’s serjeant, premier serjeant, tubman, postman. The ancient rule, 


’ was, in truth, 


reported in Coxe, page 12, “Ot Common Business,’ 
ordered “for the greater convenience of the bar,” and “in order to pre- 
vent confusion,” and “in order to prevent mistake.” But in these days, 
with the bar scattered throughout the state, and unlikely to attend the 
court sitting in bane, unless noticed to attend, the old practice did not 
work to such beneficent ends. The amended rule forces notice to be 
given of litigated common business. The optional filing of such notice 
with the clerk secures preference, otherwise given to counsel ranking: 
according to seniority. The newrule makes no change in the half-hour 
call. This fact does not seem to have been generally understood, and} it 
is owing to this misunderstanding that much of the confusion caused: by 
the new rule was occasioned at the first term following its promulgation. 
The half-hour call is made the same as heretofore. 


AN INTERESTING article on “* Woman’s Right to Hold Office,” from the 
pen of James A. Webb, of St. Louis, appears in the Central Law Jour- 
nal of March 25, and is perhaps chiefly interesting not merely as 
evidencing the progress which has been made in the line of statutes 
during the past few years, but as showing the great disinclination. of 
courts to advance the question faster than these statutes have been 
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enacted. Mr. Justice Bradley is quoted in the famous Myra Bradwell 
case, where, for once, that learned justice does not measure up to the 
mark of present advanced opinions. He was not behind his time in the 
delivery of his opinion; he was simply not in advance of it, as, to the 
contrary, he was on many other questions. Chief Justice Ryan, of 
Wisconsin, in a later case, grew quite eloquent in discussing the proper 
sphere of woman, saying in part: “It is public policy to provide for the 
sex, not for its superfluous members ; and not to tempt women from the 
proper duties of their sex by offering them duties peculiar to ours. 
The peculiar qualities of womanhood, its gentle graces, its quick sensi- 
bility, its tender susceptibility, its purity, its delicacy, its emotional 
impulses, its subordination of hard reason to sympathetic feeling, are 
surely not qualifications for forensic strife. Nature has tempered 
woman as little for juridical conflicts of the court room as for the physical 
conflicts of the battlefield. Woman is moulded for gentler and better 
things, and it is not the saints of the world who chiefly give employ- 
ment to our profession.” Illinois, Massachusetts and Wisconsin were 
among the early states to hold that without enabling statutes a woman 
could not be admitted to practice the profession of law. One of the first 
courts to break new ground was that of Colorado in 1891, In re Thomas 
(16 Col. 441), which “declined to give controlling weight to historic 


custom or usage in England, in the American colonies and the republic 
during its infancy. Reasoning, predicated upon the latter ground, pos- 
sesses the inherent weakness of ignoring, to a greater or less extent, 
the marvelous changes throughout the country during the last fifty 
years of the legal status of woman ” 


So mucHu has been said in the newspapers, wise and otherwise, 
(chiefly otherwise,) upon the question of the war with Cuba, that it is a 
pleasure to notice the absence of the topic from the chief law journals of 
the country. One grows tired of any one thing, and especially of an 
enforced return to the barbarities of a former age, which, it had been 
fondly hoped, had passed away from American civilization. Some 
things are to be, and perhaps this is one of them. The legal bearings 
of the case being all swept aside by Congressional enactment, it re- 
mains for the people to sustain the government in an effort to free the 
people of our neighboring island, and, if possible, to enable them to set 
themselves up as a free, independent and prosperous republic. If the 
enthusiasm behind the movement has been hitherto mainly exhibited in 
the secular press and in Congress, the time has at last arrived when the 
religious newspapers and every instrumentality of written thought must 
push aside misgivings and rally ’round the country’s flag. Might never 
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makes right, but somehow might has to be employed, at times, to 
sustain the right. It is the order of nature. 


MANY CORRESPONDENTS have written at times to the JoURNAL respect- 
ing the office of the justice of the peace, and the newspapers of the 
state have not been without their contributions upon the same subject.’ 
So.ne are in favor of the entire abolition of the office, while others 
would have its powers curtailed to a nominal jurisdiction. Along 
this line it is to be noted that the Court of Appeals of the state of New 
York in People ex rel. Bury v. Howland has decided (three judges, 
including the Chief Justice, dissenting, however,) that the constitutional 
office of the justice of the peace, with its usual powers existing at the 
time of the adoption of the constitution, cannot be abolished by the 
legislature either by an act having that object directly in view nor by 
an act doing it indirectly. The case came up upon the consideration of 
an act which deprived the justice of the peace of the town of Fort Ed- 
ward of the right to collect any fees or disbursements as justice and 
which provided that no justice or constable of the town should be obliged to 
perform any of the duties connected with the office. Mr. Justice Bann, who 
read the decision March 8, enters into the subject of the office of jus- 
tice of the peace at considerable length. | 

‘¢ That office,” he says, ‘‘came down to us from remote times. It existed 
in England before the discovery of America, and it has existed here 
practically during our entire history, both colonial and state, at first 
with ‘criminal jurisdiction only, but for more than two centuries past 
with civil jurisdiction also.” ‘It existsin every state of the Union and is 
regarded as of great importance to the people at large, as it opens the 
doors of justice near their own homes, and not only affords a cheap and 
speedy remedy for minor grievances as to rights of property, but also 
renders substantial aid in the prevention and punishment of crime. The 
office as it exists in towns was established by the constitution, which 
does not in express terms say what a justice of the peace shall be. As, 
however, the office was well known when the constitution was adopted, 
it is presumed that the framers thereof an1 the people meant to establish it 
as an office with such civil and criminal jurisdiction, within the limitations 
of that instrument, as the legislature saw fit to confer upon it. As it 
has always had criminal jurisdiction, and was an existing office with such 
jurisdiction when each constitution was adopted, it is at least doubtful 
whether the legislature has any power to deprive it of criminal juris- 
diction altogether, since that would tend to partially abolish the office as 
it has been known for a time out of mind. A constitutional office cannot 
be abolished by legislation having that result as a direct object, although 
it has been held that, under the provision of the constitution authorizing 
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the legislature to create cities and villages, it may abolish a town al- 
together, even it the effect is to deprive a justice of, the peace of his office 
Matter of Gertum, 109 N. Y., 170. The court, however, was careful 
to bound, such legislation by the limitation of good faith and a proper 
constitutional object, Thus, Chief Judge Ruger, in delivering the opin- 
ion, said : ‘It, is undoubtedly beyond. the power of the legislature, by di- 
rect, legislation, to abolish the office of, justice of the peace in towns, or 
shorten their terms of office so long as the town exists, but they have an un- 
questioned right toalter and change the limits of their jurisdiction, or abolish 
the town organization altogether, provided it be done in good faith, and for 
proper constitutional objects, The whole force and effect of the provis- 
ion in relation to justices is satisfied by enforcing it, so long as there is 
a town organization in existence authorized under the constitution to 
elect justices of the peace and requiring the proformance of their func- 
tions in the government of the town.’ 

‘-Not only is the office itself placed beyond the reach of hostile legisla- 
tion, but also the term thereof, the method of filling it, and, by implica- 
tion, the method of removing an incumbent, As was well said by the 
learned Appellate division in deciding this case, ‘when the constitution 
has fixed the term of office and prescribed the cause for which and the 
method by which an incumbent of such office may be removed, such 
cause and method are exclusive, and it is beyond the power of the legis- 
lature to remove or suspend him from office for any other cause or in 
any other method.’ Rathbone v. Wirth, 150 N. Y., 450, 475; Lowe 
v. Commonwealth, 3 Mete. (Ky.), 237; Const. Law, 255. The ¢on- 
stitution does not prescribe the powers or duties of justices of the peace 
in towns, but leaves that to be done by general laws, which hitherto 
have been uniform, applying alike to all justices of the peace in towns 
throughout the State. Their civil jurisdiction is prescribed by the code 
of civil procedure, and includes most common law actions where the sum 
claimed does not exceed $200 (sections 2861-2864.) Their criminal 
jurisdiction, as committing m igistrates, covers crimes of all grades, aud, 
as justices holding courts of special sessions, crimes of the grade of mis- 
demeanor (Code Crim. Pro., sections 56, 62, 147, 156). A justice of 
the peace in towns, therefore, may be defined as a constitutional judge 
elected by the people for a fixed term, protected from removal except by 
a judicial tribunal, on notice and for cause, with civil jurisdiction in 
most actions where the sum claimed does not exceed $200, and with 
criminal jurisdiction to apprehend and commit for all crimes, and to try 
and convict in cases of misdemeanor.” 

After taking up the particular act of the Legislature under discussion 
he continues: “The object of a written constitution is to regulate, de- 
fine and limit the powers of government by assigning to the executive, 
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legislative and judicial branches distinct and independent powers. The 
safety of free government rests upon the independence of each branch 
and the even balance of power between the three. Unite any two of 
them and they will absorb the third with absolute power as a result. 
Weaken any one of them by making it unduly dependent upon another 
and a tendency toward the same evil follows. It is not merely for con- 
venience in the transaction of business that they are kept separate by 
the constitution, but for the preservation of liberty itself, which is ended 
by the union of three functions in one man, or in one body of men. 
It is a fundamental principle of the organic law that each department 
should be free from interference in the discharge of its peculiar duties 
by either of the others. 

“Nothing is more essential to free government than the independence 
of its judges, for the property and the life of every citizen may become 
subject to their control and may need the protection of their power. 
Not a contract is made except in reliance upon their ability to afford re- 
dress if it is violated. Men part with property upon the promise to their 
fellows, walk the streets by day and sleep in peace at night in the con- 
fidence that the silent and unseen power of the judiciary is always ready 
to protect their rights. Any legislation that hampers judicial action or 
interferes with the discharge of judicial tunctions is in conflict with the 
principles of the constitution. Whenever a judge, however humble, is 
authorized by the law to hold a criminal court, established by the con- 
stitution, and to require executive officers to serve his warrants and en- 
force his judgments, the legislature cannot leave him the power to act 
and withdraw from him the power of compelling obedience to his lawful 
mandates without affecting his independence and depriving him of the 
essential powers of judge.” 

And he concludes: ** While we hesitate, as every court should, to set 
aside a solemn act of legislation, yet it is our high prerogative to defend 
the constitution, and to protect the humblest judge from interference 
with his judicial functions in violation of its command. That duty we 
now discharge by adjudging that sections 19 and 20 ot chapter 22 of 
the Laws of 1896 are unconstitutional and void.” 

We Give considerable space to the foregoing because it will prove of 
interest to all, especially to the younger members of the bar, who “don’t 
like justices.” The constitution of New Jersey, in section 1 of article VI. 
provides that the inferior courts of this state may be altered or abolished 
by the legislature as the public good shall require. Under the same 
article, section 7, it is provided that ‘‘there may be elected under this 
constitution one and not more than five justices of the peace in each of the 
townships of the several counties of this state”, ete. Under article VII. 
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section 2, paragraph 8, it is directed that “justices of the peace shall be 
elected by ballot at the annual meetings of the township,” ete. Exactly 
what is to be the civil jurisdiction of the justice is left for legislative en- 
actment. Nor is anything said about criminal jurisdiction. It seems 
to have been assumed that it was part of the law of the land to have 
magistrates known as justices of the peace who should commit offenders 
and otherwise preserve the public peace, and the constitution did not 
step in to alter that state of things, much less to abolish the office. The 
New York constitution is equally as silent on these points. Article VI. of 
that constitution established the judiciary the same as previous articles 
had established the legislative and executive departments of government. 
By its seventeenth section it provides that ‘‘the electors of the several 
towns shall, at their annual town meetings, * * * elect justices of 
the peace, whose term of office shall be four years. * * * Justices 
of the peace and judges or justices of inferior courts not of record, and 
their clerks, may be removed for cause, after due notice and an oppor- 
tunity of being heard, by such courts as are or may be prescribed by 
law. Justices of the peace and district court justices may be elected in 
the different cities of this state in such manner, and with such powers 
and for such terms, respectively, as are or ghall be prescribed by law.” 
It is provided by section 20 of the same article that ‘no judicial officer, 
except justices of the peace, shall receive to his own use any fees or 
perquisites of office;” by section 22, that * justices of the peace and” 
certain other local judicial officers ‘‘in office when this article takes et- 
fect, shall hold their offices unti] the expiration of their respective terms ;” 
and by section 23, that ‘* Courts of Special Sessions shall have such jur- 
isdiction of offenses of the grade of misdemeanors as may be prescribed 
by law.” Our legislaturehas not yet made the attempt to abolish the civil 
office of justice of the peace, nor to take away from the justices criminal 
jurisdiction, although in cities it has practically abolished almost all his 
civil jurisdiction and by the establishment of police justices has, in a 
round about way, curtailed the privileges and fees of the office as it ex- 
isted at common law. 
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| be REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
etly THE NEW JERSEY BAR. 

en- 

ems (Fourteenth Article.) 

“i BRADLEY AT THE CATSKILL LANDING, 

not At the bar meeting held at the Capitol in Washington on the sixth 
Che day of February, 1892, to take suitable action upon the death of Jus- 
. of tice Bradley, Mr. George Harding presented the resolutions and, in 
‘les doing so, he seconded their adoption in a tribute to the deceased of the 
ont. highest order. It appears that after Mr. Bradley had been appointed 
ral and taken his seat upon the Supreme court bench, he spent a part of 
s of his vacations on the Catskill mountains, and with Mr. Harding. In one 
ces of their rambles over the mountains, and when the Catskill landing 
and was in full view, Justive Bradley called Mr. Harding’s attention to the 
or- landing, and remarked that the destiny of bis life was fixed and set- 
by - tled at that point. Mr. Harding repeated the unvarnished tale as told 
| in by Justice Bradley, and these were his words: 

ers ‘An incident occurred there: when I was a boy which determired 
w.” my career in life. While working upon my father’s farm I received a 
er, letter from New York informing me that a New York grocer wanted a 
or young man in his store and that [ could have the position. I packed 
1d” my clothes and walked to the Catskill landing, intending to take the 
ef- steamboat on its way from Albany to New York. It was late in the fall, 
a” and during the preceeding night a thin layer of ice had formed around 
ur- the pier and extended out into the river. The steamboat approached the 
ed wharf, but the ice interfered with its landing. The boat backed out 
vil and made a second, and then a third unsuccessful attempt at landing. 
nal Then the captain waved his hand to those on shore, and the boat pursued 
his its course to New York. I knew it was the last trip of the boat for that 
1a season. I turn¢d away. sad and disappointed. I felt that my prospect 
‘X- in lite was gone. I walked-into the little inn and sat down to reflect what 


I should do. While I sat there despondent and gloomy, the domine of 
the village came in. I told him of my disappointinent and that my 
future was dark. He said: * Come with me and | will find some work 
for you about my place. and you can study at night and at odd times 
under my direction.’ I picked up my bundle and accompanied. him 
home. By night I studied the few books that he had. and in the day I 
made myself useful to him. He directed my thoughts to stadying Latin 
and Greek and preparing for the ministry, and so it came out that | 
was afterwards sent to Rutgers College. On how little a thing, he 
said, a man’s career in life depends. If the boat had reached. the 
whart I should have been a grocer’s clerk. and probably a grocer.” 
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‘** While I sat there, despondent and gloomy, the domine of the vil” 
lage came in.” Who was this good Samaritan? Turning to Corwin’s 
** Manual of the Reformed Church in America,” we obtain the key that 
unlocks this mystery. We find that the Reformed denomination had a 
ehurch at Catskill, presided over by the Rev. Isaac N. Wyckoff, D. D., 
a native of Somerset county, New Jersey, and raised near Millstone ; 
he graduated at Rutger’s College in 1813, and from the Seminary in 
1817, and in that year was settled at Catskill, where he remained until 
1836, when he went to the Second Reformed Church in Albany, and 
was the pastor of that church until 1866, and died in 1869. 

Judge Bradley might have become a great merchant, but that is very 
doubtful. At all events Doctor Wyckoff changed the current of his 
life, and the world is largely indebted to him for this great scholar and 
judge. 

We become deeply interested to know something of Doctor Wyckoff. 
Did he discover the lateut spark in this young boy in the inn? Or did 
he find it out when he put the Latin and Greek grammars into his 
hands? It is very certain that Doctor Wyckoff immediately discovered 
the great talent of this young boy, and set about to prepare him for the 
ministry. 

Wyckoff was a Jerseyman, a graduate of a Jersey college and semi- 
nary ; therefore Bradley was prepared at Catskill to go to New Jersey. 
Judge Bradley was no pretender, did not assume that he got to Rutgers 
College through his own exertions, but said: ‘And so it came out 
that | was afterwards sent to Rutgers College.” This was probably 
through the efforts of Doctor Wyckoff and the Reformed Church. We 
evn sce that Wyckoff guided his footsteps, for after graduation he went 
to Millstone and took charge of the academy there, that being the birth- 
place of Wyckoff. It was at the academy that Bradley decided to make 
the change from the pulpit te the bar. 

Turning again to Doctor Wyckoff, Mr. Corwin says of him: 

‘‘In the ministry he was most active, energetic and devoted. While 
in his first charge (Catskill), greatly through his efforts -he had the sat- 
isfaction of seeing four new churches organized. contiguous to his own 
field. During his thirty years’ service at Albany, he received more 
than a thousand into the communion of the church. He was especially 
noted for his kind offices to all in need of consolation or advice. His 
opinion was sought after by all classes. He gladly left his study and 
his books to do any favor possible, even for the humblest He was well 
acquainted with the personal, mental, moral and social condition of his 
numerous flock. He was, moreover, the unwearied friend of the more 
recent Holland immigrants, many of whom are greatly indebted to him 
for his opportune advice and assistance. He was also ever foremost 
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among the friends of every benevolent institution. For the last twenty 
years of his active life he was the earnest, faithful committeeman. Not 
a few young men were also indebted to his kindly assistance in reaching 
the ministry 

‘‘His home he made a Bethel. His hospitality was unbounded. 
Strangers and friends were welcome to his board, but none ever passed 
his threshold, to converse with him in the seclusion of his abode, with- 
out feeling that they had communed with a man who walked with God.” 

All hai} to Doctor Wyckoff; then, doubtless, plain Domine Wyckoff. 
The ice froze Bradley out of the grocery store, but the large open heart 
of Wyckoff opened to him, who introduced him to the world of letters, 
who wiped the tears from his eyes, took him into the bosom of his fami- 
ly, cared for him, became his tutor, and followed him until he took up 
the study of the law and was well on the way to enter the ranks of the 
highest and noblest profession in our society. 

“I picked up my bundle and accompanied him home.” How deeply 
pathetic is this expression. This unlearned and unlettered boy com- 
mitting himself to an entire stranger after a few minutes conversation. 
As we see the final results and look back to that hour, the human mind 
religiously inclined must conclude that it was the providence ot God 
that surrounded this man and boy, and opened the way to the fame and 
usefulness of both. Sixty years later, when Bradley returned to the 
Catskills to spend his summer vacations, how changed was the situa- 
tion. Mr. Harding says of him in this connection : 

‘Mr. Justice Bradley was always at work. He sought recreation, 
like Franklin, not in idle rest, but in variation of occupation. His fa- 
vorite amusement in the summer vacation was mathematics, surveying, 
algebra and astronomical calculations I remember especially one sum- 
mer vacation in the mountains that he amused himself by determining 
the true meridian line by a new set of observations planned by himself. 
He worked at it industriously at night by the aid of the stars, and, 
when he had fixed the line with great accuracy, it was cut into the solid 
rock and there, upon the mountain summit, if will be hereafter known 
as Bradley’s Meridian Line.” 

While Justice Bradley abandoned the ministry, he did not abandon 
the Reformed Dutch Church. In 1857 the North Reformed Dutch 
Church ot Newark was organized in his house, and he continued to be 
a member of that church until the day of his death. When he took up 
his residence at Washington, he did not take his chureh letter, but, like 
Governor Vroom who continued his church membership at Somerville 
atter he had moved to Trenton, so Bradley continued his at Newark ; 
and as Vroom’s funeral service was held in Somerville, so Bradley’ 
funeral service was held in the North Reformed church of Newark. 
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At the time Bradley left Newark, Rev. Charles E. Hart, D. D., was 
the pastor of the North Reformed church. and had been Mr. Bradley’s 
pastor for some time before his removal to Washington. Dr. Hart had 
become a professor in Rutgers College, but was summoned to Newark to 
preach Justice Bradley’s funeral sermen. 

A tew extracts from the Rev. Dr. Charles E. Hart’s funeral sermon 
will be of interest here, to show Justice Bradley’s Christian character. 

‘This was Justice Bradley’s faith. I had, as his pastor, for several 
years enjoyed a friendship close enough to justify my confidence in the 
profession of the Christian taith be made in his youth and maintained 
through his long life to the end. It was firm, intelligent and learned. 
He had by long study and deep meditation upon the mysteries of faith, 
‘added to his faith, knowledge.’ He was a student of the scriptures in 
the original tongues. In yonder pew. when a worshiper in this church, 
he kept his Greek Testament with which he followed the reading of the 
scriptures, and verified the exposition of the preacher. He reviewed 
with his characteristic thoroughness the history of the English transla- 
tion of the scriptures, and, at my suggestion, reduced his studies to lec- 
tures, which were delivered here and elsewhere to the great delight of 
those who heard him. He extended his studies to the scriptures of oth- 
er religions, and, in particular, in which he allowed me to take part, the 
translation of the Zend-Avesta. His studies in these scriptures served 
only to strengthen his faith in Christianity. He was a no less diligent 
student of the confessions and theology and history of the Reformed 
Dutch Church, towards whose institutions he never failed to exhibit the 
most ardent and intelligent loyalty.” 

I know that the reader will pardon one more quotation from Dr. 
Hart’s sermon: “*I have the honor to serve, and to represent on this 
occasion, the several institutions which trained this jurist, or rather in 
which he trained himself, for his great career. I cannot repress in this 
distinguished presence, assembled to do him honor, the sentiments she 
cherishes for a son who has reflected, especially on his broad and _ pro- 
found scholarship, sach honor upon his Alma Mater, and the deep sor- 
row she feels on the loss of the presence, counsel and care of one of 
her most faithful and devoted trustees. He has lectured in the pro- 
fessor’s chair, he has quickened the enthusiasm of the scholar by the 
prizes which bear his name, he has served on one of the longest terms 
on the board of trustees. Only recently was be in attendance upon 
one of its sessions in the transaction of most important businesss. 
But the college comes here as a chief mourner, not like Cambridge, as 
introduced by Milton in the elegy of Lycidas. in sorrow over hopes 
blighted in the early death of a scholar of great promise, but in joy, to 
applaud the fulfillment of her highest ideal in the achievements ot a com- 
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pleted and honored life. For her centennial he wrote her history ; but 
he did more, he helped in his career to make that history brilliant.” 
The above has been written as addenda to the paper I prepared on 
Justice Bradley and published in the September number of the Law 
JouRNAL. My object in this paper has been to show to the bar of the 
state the man who gave us Bradley. We sent out our Wyckoff to the 
state of New York, and we see how brilliant his career was, and in re- 
turn Wyckoff sent to us from the state of New York the boy Bradley 
to become a Jerseyman, and one of the most renowned men of the na- 
tion. Bradley at the Catskill Landing will ever be remembered by the 
New Jersey bar. JacoB WEART. 
Jersey City, April, 1898. 


ISAAC F. ROE, ET AL v. WARWICK TUBE CO. 


(New Jersey Court of Chancery-—Case not otherwise Reported.) 
Docketed judgment—Execution—Receiver—Preferred clam. 


On bill. Application of Matthias Plum. 

Matthias Plum obtained a judgment in the First District court, New- 
ark, against the Warwick Tube Company, April eighth, 1897, and 
caused execution to issue thereon, under which a levy was made on cer- 
tain personal property of the defendant company. On the twenty-ninth 
day of April, 1897, on bill filed in Chancery, alleging the insolvency of 
the corporation, a receiver was appointed for Warwick Tube Company, 
and the receiver took possession of the goods and chattels on which the 
levy under the Plum judgment and execution had been placed, and sold 
the same in course of administration ; on the twelfth day of May, before 
said execution had been returned and without proceeding thereunder, 
beyond the levy, Plum docketed his judgment in the Essex Commen 
Pleas, and subsequently made proof of his claim against the corporation 
before its receiver, based on the said judgment, as a judgment docketed 
in the Common Pleas, and without claim of preference by reason of the 
lien of the execution out of the District court and the levy thereunder 
on the goods and chattels of the corporation at the date of the appoint- 
ment of the receiver. The said execution was on the eighteenth day of 
May, 1897, returned with the levy annexed by the constable of the 
District court. After a partial distribution by the receiver to preterred 
creditors of the Warwick Tube Company, petition was filed in this 
cause by Plum, asking for leave to amend his claim, and make proot of 
the District court judgment. execution and levy, and for direction to the 
receiver to pay same as a preferred claim by reason of the lien of said 
levy and execution on the goods and chattels that passed into the hands 
of the receiver. 
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Mr. A. Manners for petitioner. 

Mr. J. R. Hardin contra. 

Emery, V. C.: Under the provisions relating to docketing judgments, 
as they stood before the District court, act of 1882, (G. S. 1259, etc.) 
the issue of an execution and return of the execution unsatisfied, was a 
prerequisite to docketing, and the effect of the failure to comply with 
any of the prerequisites was to make the docketing a void act, and any 
proceeding under it atrespass. (Cases cited in G.S., p. 1879, note (a) ). 
An illegal or void docketing does not therefore affect tae proceedings on 
the execution in the district court, or the lien acquired thereby, either 
as a waiver or otherwise. My view of the effect of the fifth section of 
the act of 1882 (G. S. 1260) is that the right to docket after judgment 
does not exist under this section, if an execution has been issued and 
has not been returned. The language of a portion of the section is 
broader and gives the right to docket ‘‘at any time after judgment,” and 
would on the face of it give right to docket independent of any condi- 
tion as to the issuing or status of an execution, but the clause next fol- 
lowing and which defines the effect of the right granted is, “that the 
docketing shall be of the same force and effect as it execution had been 
issued and retarned, as now required by law.” My opinion is that this 
clause was not meant to control the operation of an execution which had 
been in fact issued after judgment, but to show that the intent of the 
whole law was not to require the issuing of execution. If issued, the 
law then in force required its proper return, and pending this return 
the limitation of the force and effect of the docketing could not, in the 
absence of express terms in the statute, apply to the case. The limita- 
tion declaring the effect of the docketing not applying, the provisions 
giving the right to docket did not apply and the docketing is void. The 
73rd and 74th sections of the Justice’s Court Act, declaring the effect of 
docketing, refer only to the issuing of executions after docketing, and 
tor the reason that a return as well as issuance of execution was neces- 
sary under those acts. The act of 1882. being in pari materia and ex- 
pressly referring to the previous Justice’s Court act for the definition of 
the force and effect of docketing, can only be construed consistently 
with the object of both acts, by holding that the right to docket under 
it, did not reach a case where the execution was issued and was not re- 
turned. The docketing is claimed to be a waiver of the rights under 
execution, but these latter rights as well as the right to docket are 
created by positive provisions of law, and the effect of the docketing 
must ultimately depend on the validity of the docketing and _ not 
on the parties’ intention to claim its validity. 1 reach the conclusion 
that the docketing is void, and that notwithstanding the docketing 
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tioner proved his claim without, reference to his security, and it is in- 
sisted that thereby he has waived his lien. But in the distribution of 
assets the statute expressly prefers judgment creditors who have 
acquired, liens (Sec, 86), Doane v. Melville Ins, Co, 18 Stew. Eq. 274, 
and in the absence of express statutory directions as to the manner of 
proof of secured claims, and the effect of proving them as unsecured, 
the proof without specifying security should not. be considered as of it- 
self to have the effect of waiving the lien. Bell v. Fleming, | Beasl. 
13, 28, etc, Affd. on Appeal; Ibid, 490, 493, which was a decision under 
the assignment law, and the cases there cited throw light upon the 
principles governing this question. On proper conditions as to protect- 
ing the Receiver, who proceeded as if the claim were not secure or pre- 
ferred, the petitioner should be allowed to amend his claim. The claim, 
however, should not include the costs of docketing. 


—————— eo @& °@ 


STATE (WOMSLEY, PROSECUTOR) v. MAYOR, ETC., OF JERSEY CITY. 
(N. J. Supreme Court, Feb. 21, 1898.) 


Discharged Veteran-- Abolition of office. ines” (P. L. 1895, p. 317), applied to a 
Section 3 of “An act regarding honorably _ state of facts. 
discharged Union soldiers, sailors and ma- 


Certiorari, on relation of James Womsley, against the mayor and ald- 
ermen of Jersey City, to review a certain resolution. Resolution set 
aside. 

Argued November term, 1897, before Garrison and Lippincott, JJ. 

Messrs. McEwan & McEwan, for prosecutor. 

Mr. W. P. Douglass. for defendant. 

GARRISON, J.: The prosecutor ot the certiorari is an honorably dis- 
charge Union soldier. On June 29, 1895, he was employed by the de- 
fendant under the following resolution: 

‘Resolved, that James Womsley be, and he is hereby, appointed as 
reservoir keeper at high service, vice Theodore Meedles, said appoint- 
ment to become effective from and after June 30th, instant.” 

Pursuant to this appointment, the prosecutor performed the duties of 
reservoir keeper by residing on the spot, and being in constant attend- 
ance there, taking care of the grounds, telephoning the height of the 
water twice daily, reporting breaks in the reservoir, shutting off the 
gates, and weighing the coal delivered at high service. 

On February 8, 1897, the following resolution was adopted by the 
Board of street and water commissioners : 

‘“‘ Resolved, that from and after February 28th instant, the position 
designated ‘ Reservoir Tender’ at high service be abolished, and that 
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the services of James Womsley as said reservoir tender be dispensed 
with from and after that date.” 

On June 19, 1897, the prosecutor, at the request of the engineer in 
charge at high service, delivered up the keys, but continued to perform 
the same duties, except that from that date until August 24, 1897, he 
did not take and telephone the height of the water. 

On August 24th the keys were redelivered by him to the engineer, 
and he resumed all of his former services. 

On May 12th this resolution was adopted : 

‘“* Resolved, that James Burke be, and he is hereby, appointed as 
general overseer at high-service pumping station.” 

And five days later it was: 

‘“* Resolved, that the two several resolutions heretofore adopted by 
this board, May 12, 1897, (first) appointing James Burke as general 
overseer at high-service pumping station, and (second) fixing the salary 
of said office, be, and are hereby, reconsidered and rescinded.” 

James Burke never reported for duty. The prosecutor has continu- 
ously performed the duties above enumerated, which are specially per- 
tinent to his position, and of a permanent and essential character. 

Assuming that by the abolition of the position of “reservoir tender ” 
the position of ‘reservoir keeper,” to which the prosecutor was ap- 
pointed, was intended to be, and was, effectively designated, the facts 
above detailed show clearly that the duties of the place were not done 
away with, altered, or merged into any other service. In fact, the 
elusive character of the pretended abolition is too plain to require any 
demonstration. It was, in effect, an evasion of the sort that was for- 
bidden by section 3 of ‘* An act regarding honorably discharged Union 
soldiers, sailors and marines,” (P. L. 1895, p. 317). 

The resolution of February 8th is set aside with costs. 
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STATE (BARR ET AL, PROSECUTOR) v. FLEMING. 
(N. J. Supreme Court, February 21, 1898.) 


Docketing judgment of Justice—State- ly negative the issue and return of execu- 
ment.—In docketing the judgment of «a jus- tion, when none has been issued, provided 
tice’s court under the act of April 4,1892 the statement be accompanied by the affi- 
(2 Gen, St. p. 1898), it is not necessary that davit required by the proviso of the act. 
the statement of the justice should express- 

Certiorari to Court of Common Pleas, Middlesex county. 

Action by James Fleming against Henry J. Barr and another. Plain- 
tiff had judgment, and defendants bring certiorari to review the docket- 
ing of the same. 

Argued November term, 1897, before Van Syckel, Collins and 
Dixon, JJ. 
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Mr. A. H. Strong for plaintiffs. 

Messrs. Voorhees & Booraem for defendant. 

Dixon, J.: The plaintiff below having obtained a judgment against 
the defendant in a court for the trial of small causes, had it docketed in 
the Middlesex Common Pleas, and the defendant now insists that the 
docketing is illegal. The only ground specified in the reasons filed or 
referred to in the briefs of counsel for this contention is that the state- 
ment of the justice does not set forth the date of the issue and return of 
execution, nor in terms allege that no execution had been issued. The 
pertinent statutes are the seventy-second paragraph of the Justice’s 
court act (2 Gen. St., p. 1879), and the act of April 4, 1892, 
{lb., p. 1898). Paragraph 72 prescribes three preliminaries for 
the legal docketing of a judgment: (1) That an execution out 
of the justice’s court be issued, and properly returned ; :2) that there be 
filed with the clerk of the Court of Common Pleas a transcript of the 
proceedings from the justice’s docket, and a certified copy of the state 
of demand, the set-off, and the return of the constable; and (3) that 
there be likewise filed an affidavit of the party or his agent that at the 
time of filing such transcript a certain amount stated, not less than $10, 
was still due, and that he believed the debtor was not possessed of goods 
and chattels sufficient to satisfy the amount due. 

The act of April 4, 1892, requires to be filed only a statement contain- 
ing the names of the justice and of the parties, the amount and date of 
the judgment, and ‘‘the date of issue and return of execution, if any.” 
This plainly is in lieu of the transcript and copies previously required. 
The act also expressly dispenses with the necessity of issuing and re- 
turning an execution in the justice’s court, and gives to the said state- 
ment ‘* the same force and eftect as if execution had been issued and re- 
turned as now required by law: provided, however, that an affidavit of 
the plaintiff or his attorney shall be filed with the clerk of the court of 
common pleas with said statement, setting forth that the said judgment 
about to be docketed is bona fide, and is still due and unpaid, in whole 
or in part.” This affidavit seems to be in lieu of the issue and return 
of execution. This act does not purport to repeal paragraph 72, before 
mentioned; and whether it leaves as essential to lawful docketing the 
filing of the affidavit concerning the sufficiency of the debtor’s goods and 
chattels to satisfy the debt, which that paragraph requires, is a question 
which, in view of the special reason assigned. and the limited scope of 
the briefs submitted in this case, we are not at liberty to decide. 

We think that under the act of April 4, 1892, an express negation 
of the issue and return of execution in the justice’s statement is not 
requisite. The filing of the affidavit mentioned in the proviso of that 
act, which is made a substitute for the issue and return of execution, 
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sufficiently indicates that no execution had been issued. Under para- 
graph 72 a copy of the set-off, ifany, must have been filed with the tran- 
script; but it was never thought necessary to aver that no set-off had 
been presented. 

Upon the reasons assigned, the proceedings under review are affirmed, 
with costs, 
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STATE, (MAYOR, ETC., OF THECITY OF NEWARK, PROSECUTOR,) v. INHABITANTS 
OF TOWNSHIP OF BELLEVILLE ET AL. 


(New Jersey Supreme Court, Feb. 21, 1898.) 


Taxation— Exemption of municipal prop- and boroughs of this state (3 Gen. St. p. 
erty,—The exemption from taxation of the 3320, pl. 200) is not limited to property 
property of the counties, townships, cities, used for public purposes, 

Certiorari by the state, at the prosecution of the mayor and council of 
the city of Newark, against the inhabitants of the township of Belleville, 
Essex county, and others, to review a levy of taxes on city property. 
Set aside. 

Argued at November term, 1897, before Van Syckel, Dixon and Col- 
lins, JJ. 

Mr. Sherrerd Depue for. prosecutor. 

Mr. Oliver H. Perry tor detendants. 

CoLuins, J.: Review by this court is invoked of taxes opened by 
the authorities of the township of Belleville, in the county of Essex, in the 
years 1894, 1895, 1897, upon property situate within the territory of 
that township, owned by the city of Newark. Some of the property is 
held without express authority of the law; some is held for sale, and 
meanwhile rented, its original use being no longer necessary ; and none 
is used for any present. public purpose. In Freeholders vy. Collins, 37 
Atl. 623, this court held that the statute (3 Gen. St., p. 3320, pl. 200) 
exempting from taxation the property of the counties, townships, cities 
and boroughs of this state extends to extra-territorial holdings used for 
public purposes, although acquired without specific legal authority. The 
only question, therefore, now before us is whether municipal property 
not used for public purposes is taxable notwithstanding the statute. 

The decision cited foreshadowed a negative answer to this question 
when it should arise, as did also the earlier. case of Commissioners v. 
Gaffney, 34 N. J. Law 131; and logically such must be the answer. 
Implied exemption from a general taxing land of public property is, 
indeed, conditioned upon public use. A municipality may have a mere 
proprietary ownership, which would come within the law. It is other- 
wise as to an express exemption. There the legislative will has been 
declared and must control. ‘The judicial function then is mere inter- 
pretation. In the statute we must now. interpret, it has been enacted 
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that the property of cities—all of it, not a part only—sha!'l be exempt 
from taxation. We have no right to interpolate a limitation. There is 
no ambiguity in the language of the statute. To construe it so as to 
accord with what the court might think ought to have been enacted, 
and could have been enacted had attention been directed to this phase 
of the subject, would be, not to exercise our power to declare, but to 
usurp power to make the law. 

No previous decision of this court has disposed of this question. New- 
ark v. Clinton Tp., 49 N. J. Law 371, 8 Atl. 296, turned on the exemp- 
tion of graveyards. In Newark v. Verona Tp., 59 N. J. Law 94, 34 
Atl. 1060, there was a public use, and the property was held exempt. 
Other cases cited relate to property held by railroad and other private 
corporations, and are therefore not applicable. As to such corporations, 
the legal implication is in favor of the tax, and exemptions are construed 
accordingly, while as to public corporations the general implication is 
the opposite. The taxes will be set aside, with costs. 
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STATE (BAISLEY, PROSECUTOR) v. UNIVERSAL DRIER AND DIGESTER CO. 
(N. J: Supreme Court, Feb. 21, 1898.) 


New Trial—Grant by District Vourt.— does not prescribe the granting by the dis- 
The docketing in the Court of Common trict court of a new trial of the cause in 
Pleas of the judgment of a district court which the judgment was rendered. 


Certiorari to Camden district court. 

Argued November term, 1897, betore Van Syckel, Dixon and Collins, 
JJ. 

Mr. J. J. Crandall for plaintiff. 

Mr. J. F. Harned for detendant. 

Cotuixs, J.: The district court of the city of Camden granted a new 
trial after its judgment in the cause had been docketed in the court of 
common pleas. Its jurisdiction so to do is now challenged by the plain- 
tiff in certiorari. No provision was made in the original act, constituting 
district courts, for the granting of a new trial. If such a power rested 
in implication, it is probable that it could not be exercised after the au- 
thorized docketing of the judgment in the common pleas; for by section 
79 (1 Gen. St., p. 1228) it was enacted: 

“Sec. 79. That after such judgment shall be docketed in the court 
of common pleas no execution shall issue thereon out of any district 
court, nor shall any proceedings be had except the due and proper grant- 
ing of an appeal or certiorari.” | 

The suit shown in the record before us was one within the extended 
jurisdiction conferred by Act of March 27, 1882, (1 Gen. St., p. 1250). 
The practice thereunder is that of the Circuit courts, so far as is applica- 
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ble, except in cases of express provision otherwise. Circuit courts, of 
course, can grant new trials, but it is not necessary to construe that act 
or consider its limitation. Later legislation now controls in all cases, 
and was in force when the suit was brought. It is it the form of a sup- 
plement to the act constituting district courts, and covers many points of 
practice. The pertinent section reads as follows (1 Gen. St., p. 1256, pl. 
233): 

“Sec. 10. That in every case which within one year heretofore shall 
have been or which shall hereafter be tried in any of said courts, the 
judge may if he sees fit order a new trial to be had upon such terms as 
he shall think reasonable, and in the meantime stay proceedings, and for 
the purposes of this act, every such court shall be a continuous court of 
record.” 

We are asked to so construe the language of this statute as to limi 
its broad grant of power by subjecting it to the seventy-ninth section of 
the original act. We think that the language used accords with the leg- 
islative intent, and that there is neither room for nor need of construc- 
tion. ‘The power granted was meant to be unlimited. 

The order of the district court is affirmed, with costs. 
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THE EVENING JOURNAL ASSOCIATION ADS. WILLIAM HELLER. 


(New Jersey Supreme Court, April, 1898.) 
Jury panel—Struck jury— Costs of same. 


On motion for struck jury by defendant. 

Mr. Corbin for the defendant, for motion. 

Mr. McDermott for the plaintiff, opposed to motion. 

{Memorandum of decision from stenographer’s minutes. ] 

Lipepixcott, J.: The affidavit presented on the part of the defendant 
as a basis for this motion shows that the plaintiff is the sheriff of the 
county. The record shows that he has selected the general panel of 
petit jurors tor the trial of causes on the calendar for this term. No pro- 
vision has been made for the selection of any panel of petit jurors by the 
coroners of the county, and consequently unless a jury be struck the 
cause will not be tried this term. It cannot be tried by the sheriff’s 
panel hetofore selected, or to be selected by the sheriff, against the ob- 
jection by the defendant. If moved and the array was challenged by 
the defendant, or trial objected to by the defendant, the cause would be 
necessarily postponed for the term, unless some order be applied for 
that the coroners select and return a jury. No such order has up to 
this time been applied tor. Apparently both parties desire a trial as 
soon as_ possible. 
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Taking these facts with the other facts contained in the affidavit into 
consideration, the court is of opinion that the case is of the nature and 
importance as to require the court to exercise its discretion that the 
cause be tried by a struck jury. 

An order for a struck jury will be made. 

I have concluded that in a civil action in which the statute does not 
require the cause to be tried by a struck jury the expense of striking, 
and fees for summoning the same by the sheriff, must be paid by the 
party applying for the order for such jury. After the jury is returned 
into court, then per diem attendance is paid by the county at the same 
rate that other jurors are paid. 

If there be any doubt in the mind of ccunsel on this question of the 
expense of the jury I will hear them on this subject. 

saicissnssil deities nse 


STATE (MARINELLI, PROSECUTOR) v. STATE ET AL. 


(N. J. Supreme Court, January 25, 1898.) 


Penalties—Record of conviction—Amend- conviction fails to set out evidence suffi- 


ment on certiorari.—l. In a summary pro- 
ceeding for a penalty, the conviction must 
on its face sustain the legal propriety of the 


cient to support the judgment, the defende 
ant in certiorari will not be permitted, by 
an amended return, to show a different con- 





judgment founded upon it. 2. Where the  viction. 


Certiorari to court of common pleas, Atlantic county; Thompson, 
Judge. 

David Marinelli was convicted under the game law, and he brings 
certiorari to review the judgment. 

Argued before Garrison and Lippincott, JJ. 

Mr. G. A. Bourgeois for prosecutor. 

Mr. J. W. Harding for defendants. 

GakRISON, J.: The record brought up by this writ of certiorari shows 
a conviction and judgment under the thirty-second section of the game 
law (P. L. 1895, p. 482) rendered by the court of common pleas upon 
an appeal under this act. The conviction before us is clearly insufficient, 
in that it does not contain the evidence on which the court below 
grounded its action. In penal proceedings that belong to the class styled 
“summary,” it is essential that the conviction should thus sustain the 
judgment founded on it. Keeler vy. Milledge, 24 N. J. Law 145; Hand- 
lin v. State, 16 N. J. Law 96; Buck v. Danzenbacker, 37 N. J Law 
359; Doughty v. Conover, 42 N. J. Law 193; Lyons vy. Spartford, 43 
N. J. Law 376; Hoeberg v. Newton, 49 N. J. Law 617, 9 Atl. 751; 
Jacobus v. Meskill, 56 N. J. Law 255, 28 Atl. 383. 

After this conviction had been returned, the defendant in certiorari 
obtained a rule upon the Court of Common Pleas to amend its return, 
subject to the decision of the Supreme court upon the question of prac- 
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tice. The amended return sets out evidence sufficient to cure in the 
above respect the record returned with the writ. We find, however, no 
warrant for such a practice in the case of summary convictions. They 
are, as stated in Burns’ Justice, “in restraint of the common law,” so 
that “generally nothing shall be presumed in favor of the office of a 
justice of the peace, but the intendment wiil be against it.” The same 
author further adds: ‘‘Therefore, where a special power is given to a 
justice of the peace by act of parliament to convict an offender in a sum- 
mary manner, without a trial by jury, it must appear that he bath 
strictly pursued that power; otherwise the common law will break in 
upon him and level all his proceedings ” 

It is not enough in these summary prosecutions that the power to con- 
vict has been strictly pursued; it must, in and by the conviction, he 
made soto appear. The reason for this is given by Lord Mansfield in 
Rex v. Little, 1 Burrows 613, in these words: ‘* Convictions ought to 
be taken strictly, and it is reasonable that they should be so, because 
they must be taken as true against the defendant.” 

There is no analogy between these convictions and those judgments 
that are obtained in proceedings that follow the course of the common 
law, for in these latter a conviction by a jury is the orderly proceeding 
of record in the court of trial upon which the judgment of sentence rests; 
hence back of every judgment is a record. In summary convictions, on 
the contrary, the conviction and the judgment are acts of the same na- 
ture, and together constitute a record, that is to be taken as true even 
to the extent of authorizing the imprisonment of the defendant. When 
this record is removed, there is nothing before the convicting tribunal 
by which to amend. ‘To sustain the judgment, a conviction must be sub- 
stituted for the one that has been removed and found to be insufficient. 
This course would, in cases of this nature, be intolerable. The judgment 
against the defendant must stand or fall in this court by the conviction 
shown by the record before us. 

Let the judgment be reversed. 
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NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions.) 


Subrogation— Where right exists—Where a son loaned his father 
money with which to pay assessments which were a lien on a lot, he was 
not entitled to be subrogated to such lien. .Kocher vy. Kocher. (Mr. 
Herbert Boggs for complainant. Mr. Edwin B. Williamson for defend- 
ants.) Opinion by Prrney., V. C., Feb. 15, 1898. 

Subrogation— Payment of mortgage—Rights of Life Tenant—Limita- 
tions.—1. A life tenant who pays a mortgage on the premises is entitled 
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to be subrogated to the rights of the mortgagee; and the cancellation of 
the mortgage by inadvertence will not alter such right, where no other 
rights have been affected thereby. 2. The life tenant was not barred 
from enforcing her claim when less than 20 years had elapsed. Kocher 
v. Kocher. (Mr. Herbert Boggs for complainant. Mr. Edwin B. Wil- 
liamson for demurrant trust company.) Opinion by Pitney, V. C., 
Feb. 15, 1898. 

Mortgages—Release— Bona fide assignee.—The mortgagee released a 
part of the mortgaged premises with notice of a subsequent mortgage 
upon the unrelease] portion, but with an agreement with its holder that 
the first mortgage should be the first lien upon such unreleased part. 
Held, that the agreement created a latent equity in favor of a third 
party, and that a subsequent bona fide assignee of the second mortgage 
held it free trom this equity. Davis v. Piggott; Cressman v. same ; 
DeWitt v. Kaniper. (Mr. O. D. McConnell for complainant Davis. 
Mr. Joseph M. Roseberry tor defendant Cressman. Mr. I. W. Schultz 
for defendant DeWitt. Mr. Henry 8S. Harris tor defendant Paxton. 
Mr. George M. Shipman tor defendant Shober. Mr. George A. Nichol 
for detendants Rush and Batler.) Opinion by Reep, V. C , February 
24, 1898. 

Chattel mortgage—lailure to record— Assignment of chose in action.— 
1. A chattel mortgage not recorded in the clerk’s office of the county in 
which the mortgagor resided at the time of its execution, and a sale 
made under it by the mortgagee, are void as against the creditors of the 
mortgagor. 2. A transfer or assignment of a chose in action as security 
tor the paymeut of a debt will be recognized and entoreced in equity. 
3. Such an assignment is not a chattel mortgage within the meaning of 
the Chattel Mortgage act (2 Gen. St., p. 2113). Bleakley v. Nelson. 
(Mr. George H. Pierce for complainant. Mr. Linton Satterthwaite for 
detendants.) Opinion by Grey, V. C., March 7, 1898. 

Trusts—Following funds. —Where an executor and trustee under a 
will probated in the surrogate’s court of New York was found, in a com- 
pulsory accounting in that court, to be indebted in a certain sum to a 
devisee under the will, and the trustee invested said sum in land in New 
Jersey in his own name, and transterred title to his wife, the devisee 
was entitled to have said sum declared a lien on the land, without tirst 
obtaining a personal money judgment against the trastee in New Jersey. 
Laws v. Williams. (Mr. W. W. Daly for the motion. Mr. Frank P. 
McDermott opposed ) Opinion by Prryey, V. C., March 12, 1898. 

Bill of sale-—As chattel mortgage—A ffidavit of consideration.—1. A bill 
of sale intended as a mortgage is within Chattel Mortgage Act, section 4 
(Laws 1885, p. 319), making ‘‘ every mortgage or conveyance intended 


1 b 
to operate as a mortgage of goods and chattels” 


void as against subse- 
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quent judgment creditors of the mortgagor, unless accompanied by an 
affidavit of the true consideration. 2. Chattel Mortgage Act, section 4 
(Laws 1885, p. 319), requiring an affidavit of consideration to accom 
pany a mortgage of goods and chattels, does not apply to a mortgage of 
book accounts. Nash v. Hall. (Mr. Otto Crouse for complainant. Mr. 
John W. Beekman and Mr. James 8. Wight for defendants.) Opinion 
by Pitsey, V. C., Jan. 13, 1898. 


—_— —_ ~~ 





NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Recent Opinions.) 


Constitutional law—Tax commissioners.—Act March 20, 1884, pro- 
vides that if the local boards or officers of incorporated towns or munici- 
palities neglect or fail to levy the taxes for certain specified purposes of 
local government, or there is a vacancy in the local board or office, it 
shall be the duty of the Governor to appoint and commission three resi- 
dent freeholders, who shall assess and levy such taxes for such sums as 
they shall deem expedient. Held, that the act, in so far as it attempts 
to grant authority to commissioners appointed by the Governor to levy 
taxes, is unconstitutional, since it is the delegation of a power which the 
legislature may confer only on the local municipal bodies. Inhabitants 
of Township of Bernards, Somerset County, v. Allen; Same v. Post. 
(Mr. R. V. Lindabury for plaintiffs in error. Mr. Francis E. Marsh and 
Mr. Frank B. Allen for defendants in error.) Opinion by Depur, J , 
Feb. 28, 1898. 

Injury to employe—Negligence of foreman. —The plaintiff was employed 
by the defendant to work in a quarry. It was a part of the system 
under which the quarry was operated that the foreman should supervise 
the preparation of each blast, and light the fuse to fire it, giving warning 
by a cry of “fire,” so that the workmen in the quarry might run out of 
danger. The plaintiff was injured by a piece of rock thrown out from a 
blast, because the foreman had, through negligence, failed to give timely 
warning. Held, that the giving of warning was embraced in the duty, 
owed by an employer to his employes, that the place where he sets them 
to work shall be kept safe; that the failure of the foreman to perform 
this duty carefully was imputable to the defendant as employer; and 
that such failure was not one of those obvious damages of which the 
plaintiff as employe assumed the risk. Mooney v. Belleville Stone Co. 
of New Jersey. (Mr. Howard W. Hayes and Mr. Joseph Coult for 
plaintiff in error. Mr. Samuel Kalisch for defendant in error.) Opin- 
ion by Dixon, J., Feb. 28, 1898. 

Appeal—F indings of fact by court—Ejectment.—1. Upon writ of error, 
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the finding of facts of a judge trying an issue without a jury is as un- 
assailable as the verdict of a jury would be. It cannot be attacked 
because unsupported by the weight or sufficiency of the evidence, if 
there was evidence before him on the matter. 2. When lands have 
been dedicated to public uses, the municipal corporation within which 
they lie, as the representative of the public in which the right of pos- 
session inheres, may maintain an action of ejectment therefor. Weger 
v. Inhabitants of Township of Delran. (Mr. S. H. Grey, Atty. Gen., 
for plaintiffs in error. Mr. Mark R. Sooy for defendant in error.) 
Opinion by Maaig, C. J., Feb. 28, 1898. 

Sureties— Remedies.—The rule that, ‘when two persons contract as 
principal debtors, but by arrangement inter sese one of them is or sub- 
sequently becomes surety for the other, the creditor, if informed of this 
relationship, is bound to treat the surety, with regard to that contract, 
in the same manner as if he had contracted as surety,” is not enforce- 
able against the creditor, when suing ‘on the contract in the courts of 
law of this state; the surety’s remedy is in chancery. ‘Taylor v. Shute. 
(Mr. John J. Crandall for plaintiffs in error. Mr. Robert 8. Clymer for 
defendants in error.) Opinion by Dixon, J., Feb. 28, 1898. 

Corporation—Insolvency—Preferences—Subrogation —1. When a cor- 
poration becomes insolvent its directors become trustees tor the creditors, 
over whose claims they can obtain no personal preference. 2. Where 
the note of a creditor has been iawfully preferred, the fact that directors 
are indorsers thereon does not defeat his preference. The result is to 
subrogate the general creditors to the rights of the preterred creditor 
against the indorsing directors to the extent of the preference. Savage v. 
Miller. (Mr. George W. Miller (Corbin & Corbin, of counsel), pro se. 
Mr. John Griffin for appellee.) Opinion by Garrison, J., Feb. 28, 1898, 
Lup.ow, J., dissenting. 

Statutes—Special acts—Sulject and titlk— Amendment— Boroughs— 
Occupation tax.—1. The ‘Act to amend an act entitled ‘An act respect- 
ing licenses in the boroughs of this state,’ approved May 1, 1894” ( Laws 
1895, p. 490), is not a m+re amendment to the borough act of April 5, 
1878, but applies to all boroughs, whether created under that act or 
otherwise. 2. Legislation empowering boroughs to license certain trades 
and occupations, and to raise revenue by such license fees, is not obnox- 
ious to the constitutional prohibition against special legislation because 
it does not apply to other municipalities of higher or lower degree. 3. 
When the title of an act expressly or by necessary implication indicates 
that its ob ect is to legislate respecting all of certain specified things, 
then, if the legislation in the body of the act is confined to only part of 
such things, the act is unconstitutional because of the falsity and decep- 
tion of its title. But when the title is general, and merely indicates its 
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object to be to legislate in respect to certain specified things, then the 
act will be a valid expression of legislative will if it legislates in respect 
to a part of those things included within the title. Beverly v. Waln, 30 


Atl. 545, 57 N. J. Law 143, distinguished. John v. Mayor, etc., of 


Borough of Asbury Park. Mr. Allan H. Strong, Mr. Claude C. Guerin 
and Mr. R. T. & W. B. Stout for plaintiff in error. Messrs. Hawkins & 
Durand for defendant in error.) Opinion by Magi, C. J., Feb. 28, 1898. 

Luches— Foreclosure of mortgage.—When the legal right of action 
upon a bond is barred by the statute of limitation, and the legal right of 
entry upon lands mortgaged to secure the bond is likewise barred, the 
holder of the bond and mortgage cannot maintain a bill in Chancery to 
eol.ect the debt by sale of the mortgaged premises, unless he can show 
some pertinent equitable right beyond the ownership of the bond and 
mortgage. Blue v. Everett. (Messrs. Gallagher & Richards tor appel- 
lant. Messrs. Blake & Howe and Colie, Swayze & Titsworth for re- 
spondents.) Opinion by Dixon, J., Feb 28, 1898. 

Parol evidence—Interlineation in contract.—When, on the face of a 
written instrument, it is doubtful whether a person’s initials, written by 
him, were intended to witness an interlineation, or to be incorporated in 
the instrument as part of the interlineation, a question is presented over 
which a court of law has jurisdiction, and which may be decided on 
extrinsic parol evidence. Isham v. Cooper. (Mr. Lindabury for appel- 
lant. Messrs. Cross & Noe and Mr. C. L. Corbin for respondents ) 
Opinion by Dixoy, J., Feb. 28, 1898. 

Iujunction—Restraining action at law.—Where a court of equity, 
upon bill and cross bill, has ordered an accounting for the purpose of 
ascertaining the sum due from the complainant to the defendants, a 
pending suit at law by the latter for the same debt under the heirs and 
devisees act should be restrained until the coming in ot the account. 
Pratt v. Boody ; Boody v. Pratt. (Messrs. Vail & Ward for plaintiff. 
Mr. W. P. Voorhees for defendants.) Opinion by Garnison, J., Feb. 
28, 1898. 

Mechanics’ Liens—Notices to owner—Assignment by contractor.— 
Under the fifth section of the supplement to the mechanics’ lien law, 
approved March 14, 1895 (2 Gen. St., p. 2073), workmen and material 
men, creditors of the builder, who serve notices upon the owner in 
accordance with the statute, ther by secure, with respect to any money 
thereafter growing due upon the contract according to its terms, a right 
to payment in preference to the right of persons to whom the contractor 
has assigne! such money before the notices were served. Slingerland 
v. Binns. (Mr. Watson for appellant. Mr. Humphreys for respondents. ) 
pinion by Dixoy, J., Feb. 28, 1898; Depue, Gummere, Ludlow, 
Adams, Kreuger and Vredenburgh, JJ., dissenting. 
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Legal tender— Mutilated bank note.—1. A dollar bill from the upper 
left-hand corner of which a piece one inch and a half by one inch and a 
quarter had been torn, is not a legal tender for car fare, and the conduc- 
tor may eject a passenger who refuses to make other payment. He was 
not bound to accept a bill which was substantially mutilated. If any 
part was absent which might aid in determining whether it was genuine, 
he was under no duty to receive it. 2. The rules of the treasury de- 
partment of the United States in regard to the redemption of mutilated 
notes relate simply to redemption, and do not affect the question of legal 
tender. North Hudson county Ry. Co. v. Anderson. (Mr. George 
Holmes for plaintiffin error. Mr. Warren Dixen for defendant in error.) 
Opinion by Van Sycket, J., March 1, 1898. 

Railroads —Crossing accidents—Contributory negligence—Province of 
Court.—1. The duty to look and to listen before crossing a railroad in- 
cludes the duty to do that which will make looking and listening reason- 
ably affective. If there is a permanent obstruction to sight that would 
make danger invisible, and a transient noise that would make it inaudi- 
ble, it is negligence to go forward at once from a place ot safety to a 
place of possible danger. Prudence requires delay until the transient 
noise has abated, and. hearing again become efficient for protection. 2. 
The plaintiff drove by daylight along a highway in a northerly direction 
towards a railroad crossing that was guarded neither by gates nor by a 
Hagman. He drove slowly, looked, and listened. His view of trains 
that might come from the west was cut off by a building, and by a bank 
of earth, on which were a fence and bushes. A coal train, in plain sight, 
was moving west along the north track towards the crossing, which it 
passed over just before the plaintiff reached it; the caboose clearing the 
highway as he drove, without stopping, upon the south track. At the 
same instant, his horse was killed, his sleigh demolished, and he himself 
injured, by the engine of an east-bound passenger train, which, until it 
was upon him, by reason of the obstructions above mentioned, he could 
not see, and which he did not hear. Held, that it was error in the trial 
judge to deny a motion to nonsuit for contributory negligence. Central 
R. Co. of New Jersey v. Smalley. (Mr. A. A. Clark for plaintiff in er- 
ror. Mr. A. H. Strong for defendant in error.) Opinion by Apams, J., 
Mareh 1, 1898. 

Equity—ZJ urisdiction—Suit for maintenance—Service of process— 
Validity. —1. To the effectual initiation of a suit brought in the Court of 
Chancery by a wife against a husband for maintenance under the twen- 
tieth section of the act concerning divorces two things are necessary : 
jurisdiction of the subject-matter of the controversy, and jurisdiction of 
the person of the defendant. 2. The method by which the state has 
authorized the Court of Chancery to acquire jurisdiction of the person 
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of the defendant in a suit brought under said twentieth section is that 
prescribed by the act respecting the Court of Chancery. 3. The sub- 
poena was served neither by delivering a copy personally to the defend- 
ant nor by leaving a copy at his dwelling house or usual place of abode, 
but, after he had departed from the state without intention of returning, 
by leaving a copy at his former place of abode. No step was taken to 
serve the defendant as a non-resident by publication and notice. Held: 
(1) That the service of the subpaena was void; (2) That because the 
service of the subpoena was void, the court did not acquire jurisdiction 
of the person of the defendant ; (3) That since the court did not acquire 
jurisdiction of the person of the defendant, orders and proceedings made 
and taken in the suit did not bind him, and, on his application, made 
under special appearance entered for that purpose, must be set aside. 
Hervey v. Hervey. (Mr. J. E. Howell for Eva May Hervey. Mr. C. 
W. Riker for Lee A. Hervey.) Opinion by Apams, J., March 14, 1898. 


_— —2 se o> — 


LAWS OF 1898. 


The following are the important acts approved and published since the 
last number of the JoURNAL: ' 

Chapter 81 amends section 5 of the act respecting the compensation 
of the Chancellor and the justices of the Supreme court, this state, so 
that the tenth item shall read “‘ Signing every judgment, fifty cents.” 

Chapter 82 abolishes the fees of the criers of the Supreme court and 
of the Circuits, which shall no longer be charged with the taxed bill of 
costs. 

Chapter 84 validates any defective bonds issued by any borough under 
the general borough act of 1897, providing that, at the election author- 
izing their issue, a majority of all the votes cast were in favor of such 
issue. 

Chapter 92 amends 28 of the general corporation act of 1896. 

Chapter 97 amends first section of the act to provide for the summary 
investigation of county and municipal expenditures of 1879. 

Chapter 98 is a supplement to the assignment act. 

Chapter 118 is what is known as the Bergen street railway act, en- 
abling boards of freeholders to widen and alter public highways and to 
sell the franchise of a street railroad thereon. 

Chapter 119 amends section 11 of the marriage license act. 

Chapter 128 permits ary person authorized by the laws of this state 
to acknowledge deeds for lands in this state by grantors who are living 
outside the state, to take acknowledgment of warrants, to satisfy judg- 
ments and other liens of record in the various courts of this state. 
Chapter 131 fixes the compensation of the special judges of the court 
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Chapter 132 changes the compensation of the surrogates, county clerks 
and county registers in counties of the first-class from fees to salaries. 
Chapter 134 empowers guardians, executors or trustees to mortgage 


real estate in certain cages. 


Chapter 139 is the revised act concerning elections, and contains 233 


sections. 


Chapter 158 enacts : ‘‘ Notwithstanding that a married woman is re- 
strained from anticipation, the Court of Chancery may, if it thinks fit, 
where it appears to the court to be for her benefit, by order or decree, 
with her consent, bind her interest in any property, or authorize her or 
her trustees to assign or convey the same.” 


—_—__ 





MISCELLANY. 





OBITUARIES. 





MR. JOHN LINN. 

Mr. John Linn of Jersey City, the well 
known counsellor, died on April 18 at his 
home at Stockholm, Sussex county. He 
had been in ill health for some years, but 
the immediate cause of his death was a cold. 

Mr. Linn was born in Sussex county and 
was a grandson of Judge John Linn, who rep- 
resented New Jersey in Congress from 1817 to 
1821. He was graduated from Princeton 
College in 1841, and, after being admitted to 
the bar, established himself in practice at 
Newton. He was there recognized as the 
leader of the Bar of his county. He ran for 
Congress as the Union candidatein the 
Fourth New Jersey District in 1862 against 
A.J. Rogers, but was unable to overcome 
the naturally large Democratic majority in 
that district. He moved to Jersey City in 
1869, and had since practiced his profession 
there. His advice was especially sought 
as counsel. He was afew years ago urged to 
accept a Judgeship of the Court of Appeals, 
but he declined it. Mr. Linn purchased a 
farm at Stockholm, on the Susquehanna 
Railroad, some years ago, and, when his 
health permitted it, had gone back and forth 
to it from Jersey City every business day, 
taking the greatest interest in its im- 
provement. 

He leaves one son, Clarence Linn, a mem- 





ber of the law firm of Linn & Speer, of 
Jersey City. 

A meeting of the Hudson bar was held 
and adopted resolutions, saying of him: 

“Mr. Linn’s manner was quiet and rather 
reserved, but his uniform dignity was tem- 
pered by a perfect courtesy and a geniality 
marking all his intercourse with associates 
and clients. His course as a friend, a citizen 
and a lawyer was of steady merit, and fur- 
nishes an example worthy of all honor and 
emulation.”’ 

Counselor Jacob Weart, in moving the 
adoption of the resolutions, said in part: “The 
great law of his nature was the law of kind- 
ness and affection. In my long acquaintance 
I never have seen him ruffled. He had 
strength enough of character to make kind- 
ness his forte, no matter what the provoca- 
tion might be. I regarded Mr. Linn as one of 
the greatest lawyers in thestate. He was a 
modest man and made no attempt to make 
a display of his great ability.” 


JUDGE JOHN W. HERBERT. 


Ex Common Pleas Judge John W. Her- 
bert, of Marlborough, Monmouth county, 
died on April 10, aged 78 years. He was for 
many years a conspicuous figure in the poli- 
tics of New Jersey, and for over a quarter of 
a century was a recognized leader of the Re- 
publican party in Monmouth County. He 
was elected the first Freeholder of Marlbo- 
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ro Township in 1848, held the office of the 
County School Superintendent from 1850 to 
1863, was for twenty-six years Assessor, and 
from 1874 to 1879 an Associate Judge of the 
Monmouth Court of the Common Pleas, 
In the early years of his career he was sur- 
veyor and civil engineer, and later was ex- 
tensively engaged in farming. 

Judge Herbert was in 1872 a delegate to 
the Republican National Convention at 
Philadelphia, and in 1884 to the National 
Convention at Chicago, and again in 1888. 
He was for ten years chairman of the Coun- 
ty Republican Committee of Monmouth, and 
for sixteen yearsits treasurer. He declined 
the nomination for Congress in 1872, and in 
1875 received the Republican nomination 
for State Senator. From 1861 to 1865 he 
was proprieter and editor of “The Monmouth 
He was regarded throughout 
the county of Moumenth as the poor man’s 
friend. He leaves a widow and five children. 


Inquirer.” 


PETITION FOR NEWVV 
JUDGE, 


CIRCUIT 


A petition from a number of well- 
known lawyers of New Jersey, addressed to 
the chairman of the Senate and House Com- 
mittees on the Judiciary in Congress, pre- 
sents the need of an additional Circuit 
Judge in the Third Circuit, with special 
reference to business in the District of New 
Jersey. 

“Tn the large districts,” say the petitioners, 
“there are only two Circuit Judges. Judge 
Acheson is fully occupied at Pittsburg and 
Judge Dallas at Philadelphia. Most of the 
circuit business for a number of years has 
been performed by the Judge of the District 
Court, but the burden has now become great- 
er than one man can bear. The District 
Court business in the New Jersey District is 
very large, and the Judge should have no 
other work. Judge E. T. Green died from 
the effects of overwork,and the present Judge 
Kirkpatrick cannot possibly keep up the 
work of both courts,” 

The petition is signed by the Attorney 
‘General, S. H. Grey, Thomas N. McCarter, 
Cortlendt Parker, Robert H. McCarter, 
Charles L. Corbin, John A. Blair, Isaac 





Romaine, William Brinkerhoff, Washington 
B. Williams, Isaac 8S. Taylor, R. V. Linda- 
bury, Flavel McGee, John Linn, W. H. Cor- 
bin, James Vredenburg, and John D. Bedle. 





CORPORATIONS IN NEW JERSEY. 


In a recent argument before the Court of 
Errors and Appeals in the case of the Amer- 
ican Tobaceo Trust, Counselor R. V. Lind- 
abury thus stated the situation in New Jer- 
sey as to monopolistic corporations : 

Corporations may be formed in New Jer- 
sey for the doing of any lawful business. 
They may have a capital unlimited save by 
the will or resources of their stockholders. 
They may be organized for the express pur- 
pose of combining and controlling as many 
competing corporate enterprises as their 
stockholders or directors may elect or their 
capital permit. No matter how monopolis- 
tic their intentions may be, they can not be 
adjudged guilty of a violation of law, since 
mere combinations in restraint of trade are 
not illegal by the common law, and the on- 
ly statute that ever existed in New Jersey 
under which they would be so adjudged 
has been repealed.” 

Mr. Thomas N. McCarter quoted from the 
speech made by Jerry Simpson, the Kansas, 
Populist in Congress, in which the Kansan 
bitterly denounced the trusts and monopo- 
lies of New Jersey. “New Jersey,’ the 
Congressman had said, “ is as much the home 


” 


of trusts as itis of mosquitoes.” “No hon- 
est citizen of the State,” said Mr. McCarter, 
“can deny the truth of this complaint, 
which comes from far-off Kansas. An in- 
vestigation will show that most of these en- 
ormons monopolies derive their corporate 
powers from the State of New Jersey.” * * 
“It is well known,” he continued, “that their 
emissaries swarm the lobbies of our legisla- 
tive halls, State and National. They ‘hold 
up’ our national legislation for providing 
revenue for the Government until the claims 
of whisky and sugar are complied with, and 
it is apprehended that their influence will 
beat the proposed legislation for the ac- 
quisition of the Hawaiian Islands, because it 
is injurious tothe sugar trusts. Complaints 
of this character come from all sections of 
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the country, and the patriotic Jerseyman 
who loves his state and takes part in her 
pastand future reputation,when he beholds 
the evil that is done in her name, must feel 
like uttering the despairing cry of the Tro- 
jan exile: ‘Que regio in terris, nostri non 
plena laboris,’ 





JUSTICE GARRISON’S GOOD AD- 
DRESS. 





The members of the Camden County, es- 
pecially the younger members, were highly 
entertained on Tuesday evening, April 19, 
for about an hour and half, in the library 

oom at 106 Market Street, Camden, by an 
off-hand talk delivered by his Honor, Mr. 
Justice Garrison. He remained seated and 
made no effort at speech-making, but at 
times grew intensely eloquent in the line of 
suggestive oratory. 

He began in a reserved and modest man- 
ner, but it soon became apparent that there 
was something moving him much be- 
yond theordinary. There were present the 
shades of Kent, Story, Marshall, of this con- 
tinent, and of Justinian, Bracton, Littleton, 
Coke and Blackstone of the older world and 
a goodly audience of attentive, earnest and 
receptive minds. He dwelt at some length 
on each of the following topics among 
others, incidently throwing vut valuable 
hints “by-the-way.” 

“Behind each book is the man.” 

“The mind is at its best just before it pro- 
duces its best products, and this is the con- 
dition of mind to strive for.” 

“Legislators, in the proper sense, do not 
make laws. The people by way of their 
necessities discover them, and the legislators 
give them expression. And thus it is that 
ofttimes very ignorant legislative bodies 
will enact very wise laws.” 

“Statute and common law differ chiefly 
in this, that while both have the same ori- 
gin, the former has found expression by way 
of the legislature, the latter by way of the 
courts.” 

“The over-production of law books is rap- 
idly bringing about its own remedy, ina 
growing appreciation of principles of law,and 





a disregard of cases except to display those 
principles in operation.” 

“The past utilitarian development seems 
to have about found its limit, and we may 
now look for a spiritual development, along 
the line of our every day affairs.” 

“The distinction which once existed be- 
tween the solicitor, the pleader, the counsel- 
lor and the barrister was due to no arbitrary, 
cast line. It had its foundation in the 
build of the human mind, and it would be 
the part of wisdom for lawyers to pay heed 
to such fact in giving direction to their ef- 
forts to self-development,” 

“There is no!aw school as thorough 4s ac- 
tual practice. Colleges and lectures stimulate 
and edify, but the learning acquired before 
an adversary is what sticks. Next to actual 
practice I place discussions and conversation 
as the best means of acquiring the law.” 

“More care and attention to the record 
during the conduct of a case would in many 


‘cases be a great saving of time and expense 


to all, and render judicial proceedings a much 
surer instrument for the conduct of civil 
justice to its proper destination.” 

The ahove, of course, is in approximate, 
not exact language. Each suggestion was 
emphasized by apt and ‘common-place illu- 
strations, making the whole instructive, 
emphatic and entertaining. S. M. R. 

Camden, N. J., April 20, 1898. 





STATE NOTES. 





Mr. George Grant Tennant, of Jersey City, 
was married April 12,to Miss Ann Van 
Syckel, daughter of Mr. Chester Van Syckel, 
of the Hunterdon Bar. The ceremony was 
performed by Rev. Dr. Vassar at the home 
of the bride’a parents. 

Mr. Alfred E. Mills took the oath of 
office as Prosecutor of the Pleas of Morris 
county April 1. 

Mr. Justice Ludlow has adopted a rule at 
the Atlantic circuit making the absence of 
counsel, where they are engaged in other 
courts, no ground for postponement, and to 
require that cases be disposed of peremp- 
torily as they are reached on the list. The 
Atlantic City Review says: “The rigid ob- 
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servance of the new rule will have a tenden- 
cy to shut Camden and other lawyers out of 
Atlantic County legal business.” 

The Morris County Chronicle says of Ex- 
County Judge William W. Cutler that he 
“has been a model judge. During his term of 
office he has won the esteem of his associ- 
ates on the bench, the members of the bar 
and of the entire people, especially those 
who are familiar with the proceedings of the 
court. His sterling integrity, his absolute 
fairness, his unfailing courtesy and manly 
fearlessness have brought honor alike to 
himself and the position he has occupied.” 

When Governor Griggs left the state 
house he declined to take with’him the desk 
fixtures which he had used or any of the 
executive stationery. The Jersey City 
“Journal” states that he told {the state 
house custodian, when asked where to ex- 
press these things: “ If I take them away 
the state will have to replace them, and I 
will not take a single article.” 

Judge John A. Blair, of the Hudson coun- 
ty courts, has framed rules to exclude per- 
sons from the court reom except jurors and 
witnesses. It is said “these rules also ex- 
clude lawyers from the enclosure of the bar 
except when trying a case or making a mo- 
tion.” 

Mr. Justice Garrison has announced that 
he will not be a candidate for governor, in 
the following language: The frequent men- 
tion of my name in connection with the De- 
mocratic nomination for Governor of New 
Jersey leads me to say that I am not a possi- 
ble candidate. The execution of my judicial 
office, as I understand it, and its proper 
acceptance by the people, require that this 
matter be laid atrest. This statement is in- 
tentionally premature and positively final. 

Governor Voorhees has signed the bills 
concerning corporations, intended to offset 
the New York state laws which tax as}per- 
sonal property all stock held by residents of 
New York in New Jersey corporations, 
The acts were Senate bills 26: and 262 in- 
troduced by Senator Reed. 





AN IMPORTANT HOLDING, 





The Hudson county grand jury was dis- 
charged April 19 without having found an 
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indictment in a case where a complaint o 
murder had been preferred. The party com- 
plained against was James N. Pidcock, Jr., 
euperintendent of a local railroad, whose col- 
ored employee had shot and killed a man at 
White House Station, Hunterdon county, 
and who had run away. Mr. Pidcock was 
committed by the justice on a charge of be- 
ing accessory to such murder. 

As soon as the grand jury adjourned, the 
motion was made by Mr. Steele, of Somer- 
ville, for the discharge of his client. Pros- 
ecutor Hayhurst opposed the motion, and in- 
formed the court that he had been excluded 
from the grand jury room during the investi- 
gation into thedeath of Kane. He said that 
he did not believe the murder had been ful. 
ly investigated, and from the evidence in his 
possession he was unable to see why an in- 
dic' ment should not have been found against 
Pidcock, Mr. Justice Gummere, with 
Judge Herr, decided to hold the defendant 
to await the action of the next Sepetember 
grand jury. 

At a subsequent date Pidcock was re- 
leased from jail on $5,000 bail. 





CHANGE OF NAME, 





The Fidelity Title and Deposit Company 
of Newark, which is one of the strongest 
and best of the trust companies in this state, 
or for that matter anywhere, has changed 
its title to “Fidelity Trust Company”. As 
the new name _ is shorter than the old and 
really covers the same ground, we think 
the change a wise one. 





MR, SCOVEL ACQUITTED, 





Mr. Henry S. Scovel, member of the 
Camden Bar, who was charged with embra- 
cery in connection with the Shaw murder 
case, was acquitted on April 5, the jury be- 
ing out only six minutes. T he Mount Holly 
Mirror says in relation to it: “Lawyer Hen- 
ery S. Scovel’s vindication of the charge of 
embracery in connection with the Shaw mis- 
trial, by a Camden jury last week, is very 
generally popular. Few young men have 
more friends than has Lawyer Scovel and 
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his acquittal by the jury after only six min- 
utes’ deliberation has been more than grat- 
ifying to them all. Scovel has undoubtedly 
suffered much by the ordeal through which 
he has just passed, but his ability and cour- 
age will greatly aid him in recovering what 
ground he may have lost.” 

Since the foregoing acquittal Shaw was 
also tried and acquitted. 





BOOK NOTICES. 





THe ScieNcE oF Law anp Law-MAKING, 
being an Introduction to Law, a General 
View of its Forms and Substance and a 
Discussion of the Question of Codification, 
by R. Floyd Clarke, A. B, LL. B., of the 
New York Bar. New York. The Mac- 
Millan Company. 1898. Octavo pp. 
XVI, 473. $4.00. 

In this work the author has endeavored 
to give to those who are unlearned in the 
law aclear idea of the nature of the law 
and of the manner in which it is ascertain- 
ed and applied in particular cases, and then 
to discuss in terms intelligible to such read- 
ers whether it is better that the law should 
be expressed in a code or should continue to 
be found for the most part in the decisions 
of the courts. A general introduction to 
the stu ly of the law is followed by concrete 
examples showing its expression and appli- 
cation in a suit at law and in reported 
cases, digests, text-books and in statutes, 
and from these examples it is shown how 
different are the methods and results when 
the law is found in reported cases and when 
it is expressed in statutes or codes; and 
then there is a statement of the existing 
provinces of case and statute law and a dis- 
cussion of the question whether the pro- 
vince of the latter should be extended and 
a clear exposition of the essential difter- 
ences between thetwo and an earnest argu- 
ment against the effort to crystallize the 
whole law in a definite code. 

It is shown by examples how the rules of 
the common law are derived from the de- 
cisions of particular cases and are construed 
with reference to the facts of those cases. 
“In the abstract rule the principle is never 
considered as a thing by itself to be author- 
itatively expressed and henceforth becomes 
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unchangeable,” but is always subject to re- 
examination and “its validity, so far at 
least as concerns its application to future 
cases, is no greater than the reason for its 
existence ;”’ but in the code the “meaning 
of the rule must always be found in the 
words used within the four corners of the 
writing” and in such facts as the codifier 
may have thought fit to give by way of il- 
lustration or in the data upon which the 
rule is founded. 

Under the code, therefore, when new facts 
arise the means are wanting for determin- 
ing whether the reason for the rule isappli- 
cable to them and the rule must be applied 
even though the reason for it be absent. 
Under the common law system the law 
adapts itself to changing conditions and it 
grows with experience and becomes the ex- 
pression of the best legal judgment of the 
times in view of new facts and new ideas of 
legal morality, but by the code the opinions 
and moral judgments of one age are imposed 
upon the people of another. 

A striking example of this is given by 
comparing the development of the rule 
with regard to contracts in restraint of 
trade in successive cases and the statement 
of that rule in Field’s proposed civil code, 
and it is shown very clearly how different 
the rule of law has become in the light of 
experience from what it would have been 
ifthe rule derived from the earlier cases 
and stated in the code in 1862 had been en- 
acted as a statute. The leading cases on 
this subject are set forth in some detail and 
also a summary of the case law as it is 
found in the digests, and the best text- 
books and alongside of these are placed the 
clear and precise provisions of the French 
code and the proposed code of New York, 
which declare in definite language a rule 
that has been found by the experience of 
the last thirty years to be entirely inappli- 
cable to the changed conditions of the trade 
which it is intended to regulate. 

The controversy is an old one and there 
is not much that is new in the present 
work, but it hasthe merit of bringing the 
question by means of examples within the 
comprehension of any intelligent man not 
familiar with the law. It is rather diffuse 





169 


and somewhat confused in its arrangement, 
but while it isa brief against the general 
codification of the law, it quotes the argu- 
ments of the great advocates of tLat plan 
and it suggests to law students an examina- 
tion of the fundamental principles upon 
which the question rests. 

In the chapter on the effect of regarding 
the Bible as a code of physical laws which 
has retarded the progress of knowledge the 
author has permitted himself some flippancy 
of expression which may do barm and which 
perhaps he did not intend, and he has failed 
to bring it out clearly that the error was 
based upon a false view of the nature and 
purpose of the Divine revelation. 


E. Q. K, 


GENERAL DIGEST, AMERICAN ANDENGLISH, 
ANNOTATED, refers to all Reports, Official 
and Unofficial. Vol. [V, New Series. The 
Lawyers Co-Operative Publishing Com- 
pany, Rochester, N. Y., 1898. 


This volume covers all the reported deci- 
sions of all the courts in the United States, 
all the higher courts of England and the 
Supreme court of Canada, with many im- 
portant cases from other Canadian courts, 
including all officially reported cases, and 
all cases not to be officially reported, which 
are first published between July Ist, 1897, 
and January Ist, 1898. 

In this large book the state or jurisdiction 
in which each decision has been rendered 
is printed in heavy faced type in brackets 
at the head of each paragraph. By this 
little addition this volume, while it retains 
all the valuable elements of a general di- 
gest, is at the same time as good and 
practical a state and territorial Digest asifa 
separate book had been published for each 
jurisdiction, It is clearly one of the best 
improvements which have been added to 


this already most valuable publication. 
This work can hardly be classitied with 


the old time series of digests, or if it can be 
called a digest at all, it establishes an en- 
tirely new standard of efficiency for this 
class of tools so extensively and largely 
used by every busy lawyer. We refer not 
only to the improvements just noted by 
which, for instance, all the decisions in a 
certain state or jurisdiction under any par- 
ticular subject, as “ Insurance,” can be found 


ataglance. Thus there are four New Jer- 
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sey cases, digested under this topic, (Insur- 
ance), the entire subject takes up 32 pages 
of classified printed matter. These four 
cases can be found in as short a time as it 
takes to turn as many pages. Each page 
has > any very important citations added 
to the digested cases. Thus, “ Effect of en- 
dorsement of maker or drawer of note or bill 
to his own order,” “ Effect of endorsement 
in blank ;” “ Employees must not impede the 
rights of employers to manage their own 
business in their own way, so long as they 
do not trespass upon the rights of others ;” 
“What constitutes books of account ;” 
“ What does not.” 

Each one of these separate heads contain 
from ten to twenty citations of cases bear- 
ing on these points. Almost every page of 
the digest contains important collections of 
this kind and in addition to these there are 
many references to bibliographic notes. A 
few selected at random areas follows: ‘ Dis- 
covery in aid of executions at law,” 45 Cent. 
L. J., 209; “ Discovery under the judicature 
acts, 1873, 1875, 11 Harvard Law Review 
137, ete. “ Direct legislation and the law,” 
6 Mich. L. J. 229; “ The election of United 
States Senators by the people,’ 10 Green- 
bag, 4. “A newspaper trust,” 34 Am. L. R, 
569; “A Federal Anti-Trust Law and its 
jadicial construction,” 31 Am. Law Review, 
731. 


THE PORTRAIT, 


JOSEPH WILLARD MORGAN. 

Mr. Joseph Willard Morgan, of the Cam- 
den bar, whose portrait is given in this 
number of the JouRNAL, was born at Black- 
wood, Camden county, July 16, 1854. He 
read law with the late Judge Stratton in 
Camden ; was admitted as an attorney No- 
vember, 1877, and as counsellor, February, 
1881. He has since practiced in Camden. 
He was for a long time chairman of the Re- 
publican County and City Executive Com- 
mittees of his city and county; served in 
the city council, 1877 to ’81, and 1883 to 
’84, since which he has been city solicitor. 
For a dozen years past he has been the legal 
representative in South Jersey of the Phil- 
adelphia and Reading Railroad Co. He is 
director of various financial institutions 
and president of the Camden, Gloucester 
and Woodbury Railroad Co. 
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